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Subject: Executive Compensation Provisions Included in the Financial 
Services Reform Bill Approved by the Senate Banking Committee 

Major References:  Executive Compensation Provisions in the  "Restoring American 
Financial Stability Act of 2010"(pages 868-880, as amended by pages 32 
- 34 and 72 - 76 of the manager's amendment), as approved by the 
Senate Banking Committee on March 22, 2010 

Prior AALU Washington Reports: 09-139; 09-108;  09-90; 09-71; 09-70; 09-34; 09-33; 09-20 
 
MDRT Information Retrieval Index Nos.: 2400.00 
 

SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  
THE CONCLUSION OF THIS WASHINGTON REPORT. 

On March 22, 2010, the Senate Committee on Banking, Housing, and Urban 
Affairs ("Senate Banking Committee") approved, in a 13-10 party-line vote, the 
proposed legislation drafted by Senator Christopher Dodd (D-CT), Chairman of the 
Senate Banking Committee, which is entitled the "Restoring American Financial 
Stability Act of 2010."  Before approving the bill, the committee approved, by a voice 
vote, a 114-page manager's amendment that Chairman Dodd prepared after releasing 
his initial draft on March 15, 2010.   

There were no other revisions to the Chairman's proposed legislation.  That 
legislation would make significant changes to the financial system, including a number 
that are of particular interest to the life insurance community.  For example, the draft 
would (i) establish a Consumer Financial Protection Bureau within the Federal 
Reserve with the stated objective of protecting American consumers from unfair, 
deceptive and abusive financial products and practices and (ii) create the Office of 
National Insurance within the Treasury Department to monitor the insurance industry, 

http://www.aalu.org/
http://www.aaluwr.org/majorrefs/Ref10-38B
http://www.aaluwr.org/majorrefs/Ref10-38B
http://www.aaluwr.org/majorrefs/Ref10-38A
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coordinate international insurance issues, study ways to modernize insurance 
regulation and provide Congress with recommendations.  The focus of this 
Washington Report, however, is on the proposed legislation's executive compensation 
provisions (see pages 868-880, as amended by pages 32-34 and 72-76 of the manager's 
amendment).  They include, but are  not limited to, requirements for an annual, 
nonbinding shareholder vote on executive compensation (i.e., "say on pay") and a 
recovery of certain incentive compensation paid on account of erroneous data that 
subsequently requires an accounting restatement by the company  (i.e., a "clawback"). 
 
Executive Compensation Provisions 

The legislation includes a number of proposed changes to the securities laws that could potentially 
affect the executive compensation arrangements maintained by most publicly-traded companies, including 
those outside of the financial services sector.  Each of the proposed changes are summarized separately 
below: 

(1) Say on Pay:    The proposed legislation would require an annual, nonbinding shareholder 
vote on the compensation of the executives who are subject to the disclosure requirements under the 
securities laws.  The manager's amendment also provides that only shareholder-directed votes would be 
included in the vote tally for the advisory shareholder votes on the executive compensation as well as other 
significant matters, including the election of directors.  Thus, a non-directed proxy to a broker would no 
longer be effective for these purposes.  

(2) Compensation Committee Independence:  The proposed legislation would require that each 
member of a company's compensation committee be an independent member of the board of directors.  
The legislation does not include a specific definition of "independence" for this purpose, but rather 
prescribes the relevant factors that the Securities Exchange Commission ("SEC") should consider in 
developing a definition, including (i) the source of the board member's compensation, including any 
consulting, advisory, or other compensatory fee paid by the company to the board member, and (ii) 
whether the board member is affiliated with the company or one of its subsidiaries.  The proposed 
legislation also would grant the SEC the authority to exempt a particular relationship that it determines is 
appropriate after taking into consideration the size of the company and any other relevant factors. 

(3) Independence of Compensation Consultants and Other Advisers:  The proposed legislation 
would provide that a compensation committee could only hire a compensation consultant, legal counsel or 
other adviser who is independent.  Again, the legislation does not specifically define "independence," but 
rather prescribes the factors the SEC should consider in developing guidance, including (i) the extent to 
which, if any, the adviser (or his or her employer) provides other services to the company, (ii) the amount 
of fees paid by the company to the adviser (and his or her employer), as a percentage of their total revenue, 
(iii) the policies and procedures of the adviser (and his or her employer) that are designed to prevent 
conflicts of interest, (iv) the extent to which, if any, the adviser (or his or her employer) has any business or 
personal relationship with a member of the compensation committee, and (v) the extent to which, if any, 
the adviser owns stock of the company. 

The proposed legislation would also provide the compensation committee with the sole discretion 
to retain or obtain the advice of independent advisers.  A company would also have to disclose annually in 
its proxy whether the compensation committee retained or obtained an adviser, and whether the work of the 
compensation committee raised any conflict of interest issues and, if so, the nature of the conflict and how 
it is being addressed.  In addition, a company would have to provide the compensation committee with 
appropriate funding so that it could pay reasonable compensation to an adviser that the committee, in its 
sole discretion, determines is necessary to fulfill its responsibilities.   
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(4) Disclosure of Pay Versus Performance:  The proposed legislation would 

require a company to disclose annually how its executives' compensation relates to the company's financial 
performance.  This disclosure would have to take into account any change in the value of the shares of 
stock and dividends of the company and any distributions.  The manager's amendment would also require 
the company to disclose annually the ratio of the average worker pay to that of the chief executive officer.   

(5) Clawback of Erroneously Awarded Compensation:   The proposed legislation would require 
a company to recover, from any current or former executive officer who received incentive-based 
compensation (including stock options) during the 3-year period preceding the date on which the company 
is required to prepare an accounting restatement due to erroneous financial data, the incentive 
compensation that would not have been paid to the executive officer under the restatement.    

(6) Disclosure Regarding Employee and Director Hedging:  The proposed legislation would 
require a company to disclose annually in its proxy whether any employee or member of its board of 
directors (or any designee of such persons) is permitted to purchase financial instruments (including 
prepaid variable forward contracts, equity swaps, collars, and exchange funds) that are designed to hedge 
or offset any decrease in the market value of equity securities granted to or held by such persons. 

(7) Excessive Compensation by Bank Holding Companies:  The proposed legislation would 
also require the Board of Governors of the Federal Reserve to establish standards prohibiting as an unsafe 
and unsound practice any compensation plan of a bank holding company that (i) provides an executive 
officer, employee, director or principal shareholder of the bank holding company with excessive 
compensation, fees or benefits, or (ii) could lead to material financial loss to the bank holding company.   

Next Steps

Chairman Dodd's proposed legislation and manager's amendment were expected to be the subject of 
a prolonged and contentious mark-up in the Senate Banking Committee.  The Republican members of the 
committee, who oppose a number of the key provisions in the reform legislation,  have apparently adopted 
a different strategy, and did not propose any amendments of their own.  As a result, the mark-up session 
was less than 30 minutes.  The Republicans are expected to challenge a number of the provisions while the 
legislation is being considered by the full Senate.  Chairman Dodd has indicated that he would like to move 
the legislation through the full Senate quickly and move to a conference committee with the House to 
reconcile the Senate version of the bill with similar legislation passed by the House on December 11, 2009 
- the Wall Street Reform and Consumer Protection Act of 2009 (H.R. 4173).  (See our Bulletin No. 09-
139.)   However, the Senate bill will not be formally considered further until after the Senate returns from 
its Easter Recess on April 12, 2010.   

The House bill also includes executive compensation provisions, including a number that are 
similar to those included in Senate legislation.  (See our Bulletin No. 09-90.)  However, there are also a 
number of differences between the two bills.  For example, both bills would require an annual, nonbinding 
say on pay, but the House bill would also require a separate, nonbinding shareholder vote on golden 
parachute compensation when a public company is merged or acquired.  Both bills also require the 
members of the compensation committee to be independent, but the House bill provides a specific 
definition of "independence" while the Senate bill only provides guidelines for the SEC to consider in 
developing a definition of independence.  Under the House bill, a board member would be considered 
independent only if he or she does not receive any consulting, advisory or other compensation from the 
company other than his or her board fees.   

In addition, the House bill would require financial institutions to disclose to the government 
regulatory agencies the incentive-based compensation structures maintained by the institutions.  Further, 
the government regulatory agencies would be required to develop joint regulations prohibiting any 
incentive-based payment arrangement that would encourage inappropriate risks which could threaten the 
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safety and soundness of financial institutions with more than $1 billion in assets or could have serious 
adverse effects on economic conditions or financial stability.  The Senate bill does not include similar 
provisions. 

It is still relatively early in the legislative process to predict the chances that some version of 
financial services reform legislation, including the executive compensation provisions addressed in this 
bulletin, ultimately will be enacted.  This would be yet another major legislative initiative that would have 
to get through a sharply divided Congress during a mid-term election year.  This is not to predict, however, 
that this legislation will not be enacted.  The possibility of such enactment cannot, at this time, be ignored.   

Chairman Dodd's proposals on executive compensation should also be considered in the context of 
other developments and initiatives regarding executive compensation, including but not limited to, the 
SEC's and Federal Reserve's proposed rules on executive compensation arrangements and disclosures, the 
Treasury's interim final rule on compensation and governance applicable to recipients under the Troubled 
Asset Relief Program ("TARP"), and several other legislative proposals to impose new limits and 
requirements on executive compensation and nonqualified deferred compensation.  These other initiatives 
were addressed in our Bulletin  No. 09-108.   

Any AALU member who wishes to obtain a copy of the executive compensation provisions in the 
Restoring American Financial Stability Act of 2010, as approved by the Senate Banking Committee, may 
do so through the following means: (1) use hyperlink above next to “Major References,” (2) log onto the 
AALU website at www.aalu.org and enter the Member Portal and select Current Washington Report for 
linkage to source material or (3) email Anthony Raglani at raglani@aalu.org and include a reference to this 
Washington Report. 

 
In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 
BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 
of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 
MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 
ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 
 

 

                                                                             
The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 
 

http://www.aalu.org/
mailto:ruselowski@aalu.org
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For more information about how AALU’s advocacy efforts help protect your business and 

the advanced life insurance marketplace, visit our website at www.aalu.org, or  
call toll free 1-(888)-275-0092. 

http://www.aalu.org/
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